I) BACKGROUND INFORMATION: NATURAL RESOURCES AND
ENVIRONMENT UNIT (Non-Legal Services to State Agencies).

Introduction to the Natural Resources and Environment Section

The Natural Resources and Environment Section protects and defends the interests of the
State and its citizens in all areas of natural resources law and environmental law. The
Section is made up of nine units that represent and advise state agencies, and state boards
and commissions that regulate and oversee the development, use and conservation of
Colorado’s natural resources and protect the quality of Colorado’s environment.

Federal and Interstate Water Unit

This Unit protects the State’s interests in the waters of interstate rivers, with respect to
both interstate water allocation and federal environmental requirements, including,
among others, the National Environmental Policy Act, Endangered Species Act, Wild and
Scenic Rivers Act. The Unit also works with state water users to protect the state’s
interests in the timely and reasonable resolution of federal claims for water rights,
including reserved water rights and claims for instream flows.

Defense of the Colorado River Compact

This Unit provides legal counsel and representation to the Department of Natural
Resources (“DNR”), the Colorado Water Conservation Board, the State Engineer, and the
Colorado Commissioner to the Upper Colorado River Commission on issues pertaining
to the Colorado River and the Colorado River Compacts. The Unit’s major tasks include
providing real-time counsel during interstate negotiations concerning reservoir operations
including Glen Canyon and Hoover Dams, application of the 1944 Water Treaty with
Mexico, and compliance with Federal environmental laws like the Endangered Species
Act. . The Unit also focuses on researching issues relevant to potential litigation,
preparing a litigation database of the voluminous documents relevant to the Colorado
River, and assisting the State Engineer in preparing rules for any in-state curtailment of
water rights resulting from a Colorado River Compact call.

CERCLA Litigation Unit/Natural Resources Damages (NRDs)

This Unit handles the legal work for seriously contaminated sites — known as Superfund
sites — most of which are being cleaned up under consent decrees by those who
contaminated them. The Unit works to recover the state’s costs for overseeing these
cleanups from the responsible parties to the greatest extent possible. The Unit works
with CDPHE to ensure cleanup work progresses at these sites as required.

In addition, the Unit recovers Natural Resources Damages (NRDs) on behalf of the
State’s Natural Resource Trustees to compensate for injuries caused by hazardous
substances to the State’s natural resources. The Trustees are the Directors of CDPHE &
DNR, and the Attorney General. The Unit serves the Trustees by assisting with the
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identification of injuries and negotiating or litigating to recover damages. Once
recovered, the Unit assists the Trustees in determining how to allocate the NRDs funds to
restore or replace the injured natural resources such as ground water, wildlife habitat, and
fish populations.

ID PRIOR YEAR LEGISLATION

None

IIT) HOT ISSUES

Interstate Waters

The Federal and Interstate Unit and Colorado River Unit continue to provide the
necessary highly specialized consul to state agencies and leaders. During FY 2011, the
Unit continued work associated with promulgating rules and regulations to better
administer the Rio Grande River and Arkansas River Compacts, continued to work with
the Republican River Water Conservation District to assure Compact compliance,
continued to collect and code thousands of documents related to the Colorado River
Compact, and represented the State in Arbitration hearings, negotiations, and litigation
regarding the Colorado’s proposed Compact Compliance Pipeline and worked with State
agencies and state and federal elected officials to protect Colorado’s water and water
users through negotiation, litigation and legislation.

CERCLA/Natural Resources Damages

Rocky Mountain Arsenal NRDs Settlement

We recovered about $27 million from Shell Oil and the United States Army in 2008.

The Natural Resources Trustees approved in July 2012 a plan to spend $10 million of
Foundation Fund money on eleven projects around the RMA/South Platt area. With
matching funds, the projects total $41 million. We are exploring ways to get $17 Million
in Restoration Fund monies released as soon as possible.

Rocky Flats National Wildlife Refuge/Section 16 litigation

Pursuant to authority granted in the Rocky Flats National Wildlife Refuge Act, the Fish
and Wildlife Service has proposed to transfer a 300’ wide right-of-way along the eastern
edge of Rocky Flats to the Jefferson Parkway Public Highway Authority. In exchange, as
part of a complex series of real estate transactions, 617 acres of Section 16 (now owned
by the State Land Board) and 128 acres of privately-owned mineral rights located within
the boundaries of the Refuge will be added to the Refuge. Two cities, Golden and
Superior, and two environmental groups have sued to stop the transaction, alleging that
FWS violated the National Environmental Policy Act, the Endangered Species Act, and
the Rocky Flats Refuge Act. The State Natural Resource Trustees and the State Land
Board, both of which are parties to the real estate transactions, have intervened in the suit
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on the side of the Federal Defendants. We anticipate a decision by the Federal district
Court before the end of the year.

Suncor Commerce City Refinery

In November 2011, a fisherman discovered oily material seeping out of the banks of Sand
Creek approximately 500 feet from the confluence with the South Platte River, which is a
major source of agricultural water and drinking water in northeastern Colorado. The oily
material migrated in a groundwater plume off of Suncor’s property, traveled under Metro
Wastewater Reclamation District’s property, and daylighted on Sand Creek. Water
samples confirm levels of hydrocarbons exceeding water standards. The Natural
Resource Trustees have authorized the Unit to evaluate the site for natural resource
damages. The Unit has been working cooperatively with the Federal Trustees and Suncor
in conducting pre-assessment activities.

IV) WORKL.OAD MEASURES

Federal and Interstate Water Unit

The primary purpose of the Federal and Interstate Water Unit is to defend the rights and
interests of the State of Colorado and its water users against claims made by federal
agencies or other States. The Unit handles all matters regarding water right claims made
by federal agencies, including federal reserved rights, as well as providing advice
planning and litigation related to Colorado’s Compacts, interstate decrees and any other
interstate agreements relating to the water resources of the State. Attorneys within the
Unit have developed the very specific knowledge to provide legal assistance within this
very specialized area of law and policy.

The major litigation currently within the Unit involves the Rio Grande Compact, the
Arkansas Compact, and the Republican River Compact. The Unit continues to provide
counsel for the ongoing disputes between Kansas and Colorado involving the Arkansas
River. The Unit provides legal advice regarding disputes under the Decree and how
Colorado’s water resources development can continue under the terms of that Decree.
Specifically, Unit attorneys -are involved in drafting rules to address the potential adverse
affects of increased irrigation efficiency on Compact compliance and are involved in
several cases in the Division 2 water court with compact implications.

In the Rio Grande, Unit attorneys continue to work with the State Engineer and affected
water users to develop rules to address well impacts on surface water supplies and
Colorado’s Compact obligation. As part of that effort, Unit attorneys are defending the
State Engineer’s approval of Subdistrict No. 1 of the Rio Grande Water Conservation
District that addresses these issues as well as working with the State Engineer and a
Special Advisory Committee to promulgate Rules and Regulations to address conjunctive
management and establish criteria for the beginning and end of the irrigation season for
Water Division No. 3. Unit attorneys continue to monitor developments related to both
the Rio Grande Compact and the Costilla Creek Compact, not only with regards to actual
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water flow, but also other environmental or endangered species matters that may
adversely impact Colorado’s ability to meet its compact obligations.

Unit attorneys continue to work with state leaders to address Colorado’s compliance with
the Republican River Compact, including a proposed Compact Compliance Pipeline,
while providing counsel on disputes between Kansas and Nebraska to assure that any
position taken by either of those states does not adversely impact Colorado’s ability to
meet its compact obligations, including continuing efforts to have the Republican River
Compact Administration approve Colorado’s proposed Compact Compliance Pipeline
and successfully defending Colorado’s interests against Kansas and Nebraska in the
recently concluded arbitration. Unit attorneys are currently focused on monitoring and
participating to the extent appropriate in Kansas litigation of claims against Nebraska in
the United States Supreme Court to defend Colorado’s interests as required in that
continuation of Kansas v. Nebraska and Colorado, No. 126, Original.

Finally, provide legal counsel to the State Engineer and the CWCB in diverse matters
with federal or interstate implications including the continuing development and
operation of the Animas-La Plata project, evaluation of potential federal reserved water
right claims as part of new Wild and Scenic River designation, Colorado’s compliance
with the Platte River Recovery Program, as well as numerous smaller water court cases
throughout the State.

“The significant drought and continually increasing demands for scarce water, both within
and without the State, have ensured that the Unit’s workload remains heavy. As the Unit
attorneys take over more of Arkansas Compact matters from outside counsel, that
workload has also increased. Downstream states will continue to covet Colorado’s
. .compact entitlements and monitor Colorado’s actions closely, seeking an advantage for
their water users.

Colorado River Unit

The Colorado River Unit focuses on interstate issues regarding the Colorado River,
including actions by other states that may impact Colorado’s rights under the Colorado
River Compact and the Upper Basin Compact.

The Unit attorneys provide counsel on the operation of the Colorado River and its storage
and other water projects under the Colorado River and Upper Colorado River Compacts.
The Unit provides legal advice on interstate and bi-national negotiations, agreements,
legislation and litigation. These actions include monitoring implementation of interim
surplus and shortage criteria for the lower Colorado River basin, including California’s
compliance with its 4.4 Plan, monitoring and joining proposals or litigation that may
affect operation of Glen Canyon or Hoover Dam, assisting in analyzing the effects of
drought on Colorado River water supplies and assisting the Department of Natural
Resources in evaluating Colorado’s options to respond to Colorado River shortages,
continuing to participate in talks with the Department of the Interior to finalize the
Environmental Impact Statements and Record of Decisions for operating the Aspinall
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Unit and the Long-term Experimental and Management Plan for Glen Canyon Dam,
participating in bi-national talks between the United States and Mexico to identify
cooperative actions to benefit both countries concerning the Colorado River, and
monitoring and providing advice to Department of Natural Resources regarding plans for
developing Colorado’s apportionment under the Compacts, including proposed projects
to import a portion of Colorado’s allocated supply direct from the Green River in
Wyoming.

Additionally, the Unit is charged with working with Colorado water users to identify a
mutually agreeable solution to achieving the payback requirements for Reudi Dam, and
for assisting in the preparation of intrastate and regional studies concerning future water
availability and Compact implementation in the Colorado River Basin. Finally, the Unit
is responsible for the long term task of collecting documents and organizing an electronic
database for those documents that relate to the development, implementation or
interpretation of the Colorado River Compact or the Upper Basin Compact. This
includes working with and monitoring outside vendors for the collection, scanning and
organization of millions of documents. This work is in anticipation of litigation
regarding these Compacts. Because this collection and organization is so time
consuming, it must be accomplished well in advance of any actual litigation or
disagreement and will have to be continually maintained so as to be an up to date and
valuable tool for Colorado to protect its entitlement and its water users.

CERCLA Litigation Unit/NRDs

The CERCLA Litigation Unit provides legal advice to the three Natural Resources
Trustees regarding damages claims, and coordinates HMWMD staff, consultants, expert
witnesses, and stakeholders in a timely fashion. The Unit also prepares litigation plans
and budgets. Four settled natural resources damages cases will require significant legal
support as stakeholder groups in the Alamosa River drainage basin, north Metro area and
Lake County seek to have potential restoration projects funded from settlement monies.
Similar NRDs restoration efforts are on-going at previously settled case sites. The Unit is
in the process of developing guidance for sites involving injuries to groundwater from
small releases. The Unit is also in the process of evaluating three new NRDs claims.

California Gulch Settlement

Over FY 2014, the CERCLA Litigation Unit will continue to assist CDPHE in overseeing
cleanup, monitoring and maintenance of various Operable Units at the Cal Gulch site.
Several areas have been delisted, OU nine recently. The natural resources damages
settlement also made $10.5 million from Resurrection/ Newmont and $10 million from
Asarco available for natural resources damages. NRDs: instream and stream bank
Arkansas River, land acquisition, conservation easements, habitat. Natural resource
projects are being identified and approved for funding by a committee that includes the
State Natural Resource Trustees.



NRDs at Lowry Landfill CERCLA Site

The CERCLA Litigation Unit finalized settlement with the City and County of Denver,
Waste Management, Inc., and generator responsible parties regarding a claim for
damages to State groundwater at Lowry Landfill. Some of the damages were pre-
allocated for a sewer hook-up fund, but most are being allocated through a traditional
request for proposal process, to be approved by the Trustees with assistance from the
Unit and colleagues at CDPHE and DNR.

ASARCO Bankruptcy ‘

The Unit recovered approximately $127 million in bankruptcy from Asarco. The Unit
now assists in oversight of a total of $20 million in remediation funding recovered for
two larger ASARCO contaminated sites in Colorado, as well as approximately $5.8
million in natural resources damages allocations at other sites, and $1.2 million for past
- and future costs at these sites.

Remediation of Idarado Mine Waste

The Town of Telluride annexed and condemned the Valley Floor property with title
transferring to the Town in 2008. The State is now working with the Town and Idarado
to improve the remedy set forth in the Consent Decree. The parties are currently working
on a proposed access agreement required for the Valley Floor remediation. The State
anticipates that an environmental covenant will be placed on the remediated portions of
the Valley Floor to ensure the protection of human health and the environment. In
addition to the Valley Floor, the State and Idarado are working to identify further
remediation projects in the “high country” to improve water quality in the San Miguel
River and Red Mountain Creek.

Implementation of Central City/Clear Creek Superfund Remedy

This CERCLA Remedial Project will collect contaminated mine tunnel water discharges, -
the legacy of historic mining, place them into a pipe (in CDOT’s right-of-way), transport
the waters to a newly constructed water treatment plant also located on CDOT property,
and discharge treated water into North Clear Creek. CDPHE/CDOT coordination has
resulted in stream improvements and joint contracting for certain portions, all done to
improve water quality and stream habitat so that the remedial action goal of a fishery can
be accomplished. Water rights issues complicate the ability to reach remedial action
goals, as diversions by senior water rights could withdraw most of the water from the
stream during certain parts of the year. CDPHE and the water users will continue
complex negotiations in hopes of reaching a “win/win” so the water treatment plant
construction occurs.

Summitville Mine
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Superfund site listed on the NPL following failure of a tailings pond holding cyanide.

We are working with area stakeholders, on two restoration projects, including expansion

- of a spillway at Terrace Reservoir to hold additional water rights for the benefit of the
Alamosa River, and restoration along the banks of the Alamosa River to improve wildlife

habitat.
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